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Introduction 
We have written and shared this document to raise general awareness of the fundamental 
errors that could be carried from Gender Pay Gap Reporting across to Ethnicity and Disability. 
It is human to assume that something is fit for purpose because it is being carried out on a 
regular basis, however, this assertion does not stand up to critical thinking.  

Spktral have calculated and analysed over 450 GPG reports, comprising hundreds of 
thousands of employees and millions of pay elements. We are also fortunate to work closely 
with Nigel Marriott, an independent statistician who wrote the first draft of the Race Disparity 
Unit’s Ethnicity Pay Gap Reporting Guide.  

We urge the Government to use this consultation as an opportunity to reset and eradicate the 
flaws contained in the existing GPGR legislation and to make this process as simple and 
powerful as possible for employers of all sizes. 
 

Responses 
The consultation is mainly a tick box proforma with free text boxes after some groups of 
questions. The scale ranges from Strongly Agree to Strongly Disagree. We have provided our 
answers along with the verbatim free text response. 
 

Next steps 
Over the next three weeks we will also be sharing a bite size blog series delving into the 
following subjects contained in this response: 

● Our Why: Why we have written and shared our response online 

● Rhetoric vs Reality: The true origins of pay gaps, myths and misinformation 

● What happened to Gender? A sharp analysis of the issues surrounding GPGR 

● A clear way forward: Nothing more complicated than what the title says 
 

Contacting Spktral 
You can contact us between the hours of 0900-1700, Monday to Friday. 

By telephone 

+44 (0)131 610 0360 
 

By email 

hello@spktral.com 
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Consultation responses 

Question 1: Do you agree or disagree that large employers should have to report their 
ethnicity pay gaps? 
Strongly Agree 

Question 2: Do you agree or disagree that large employers should have to report their 
disability pay gaps? 
Somewhat Agree 

We agree that large employers should report information about the pay breakdown by the 
disability and ethnicity characteristics of their workforce, but not by using the specific metrics 
recommended in this consultation nor all of those prescribed by the existing Gender Pay Gap 
Reporting Regulations 2017 (GPGR). 

Assertions have been made with regards to the existing gender regulations, insofar as their 
fitness for purpose. There are numerous issues with the methodology, but we will focus on two 
major flaws: the treatment of salary sacrifice arrangements and the inclusion of variable 
incentive pay in the pay gap calculation.  

Salary Sacrifice: 
One can only assume that salary sacrifice payments are removed from Gross Salary due to the 
fact that every salary sacrifice scheme requires both the employee and employer to enter into 
a salary variation agreement. However, the fact that any given employee chooses to divert 
some of the value of their work toward a tax efficient vehicle is neither here nor there - they 
earned the money and that must be reflected in their hourly pay. By using the gross pay after 
salary sacrifice has been removed you are creating a variable adjustment which may affect one 
category of a protected characteristic more than another. For example, if mainly men take 
advantage of electric vehicle salary sacrifice schemes, then their monthly pay may be lower by 
as much as £1,000. This has the effect of artificially narrowing the gap between Men and 
Women, where no such proactive, thoughtful action has been taken. In practice, every payroll 
system that Spktral has interacted with shows the Basic Pay value BEFORE Salary Sacrifice 
has been removed so if the legislation is changed then it will not create any additional work for 
employers. Additionally, GPGR incorrectly assumed that they had to maintain consistency with 
the ONS GPG methodology (because the ONS receive pay data from HMRC which will already 
have had salary sacrifice payments removed from gross pay). 
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Bonus pay within the Relevant Pay Period: 
For the pay gap to be meaningful the elements that are included must be stable. Monthly salary 
and allowances generally are, but incentives can vary greatly and can be either fully linked to 
salary and performance or fully uncoupled in the case of a £5,000 bonus given for referring a 
person to their employer (who is subsequently hired). There was obviously some thought given 
to this variability, but instead of just relying on this pay to be measured in the following year’s 
bonus gap (as it currently is), the regulations further called for any cash bonus/incentive to be 
prorated and added to ordinary pay. In the case of a referral, this could mean increasing 
someone’s monthly pay by up to 250% (we see this regularly in the data we process from 
employers) - why? Because the calculation for prorating asks for the period for which the 
incentive was paid and in the case of referrals, an employee could make one or more each 
month - hence the entire £5,000 is added onto their ordinary monthly salary. 

In both circumstances, the intent of the legislation has been decimated and instead replaced 
by random noise in the outcomes. Noise which may be suppressed if an aggregated 
percentage was the aim, but given the aim is for employers to understand where diverse 
employees sit in the pay range, the noise complicates and often conceals insights. The 
guidance mentions talking about such differences but given that the median GPGR employer 
covered by the legislation is c600 employees, there would be a lot to talk about - all completely 
avoidable. 

Furthermore, our agreement for reporting by disability is conditional. We would support 
extending the level 3 disability confident reporting requirements to include further breakdowns 
into disabled/non-disabled/unknown by pay levels (pay quarters). This information would allow 
readers to see the degree to which disabled people are represented across the pay scale. 

The point is to ensure the focus is on representation of disabled people (or lack of) in the 
workforce. The disability employment gap is large in the UK and closing that gap is much more 
important than engineering a smaller pay gap. Indeed, our interpretation of gender pay gap 
data (from over 800,000 employees) is that the more women you have, the larger the pay gap. 
Conversely, the more men you have, the smaller the pay gap. We believe the same effect will 
occur with disability. The fewer disabled people employers have, the greater the likelihood of a 
small disability pay gap. The more disabled people employers have, the more likely it is they 
will have a large disability pay gap. 
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Any regime which copies and pastes from GPGR to disability will put the focus on the pay gap. 
In our opinion this will create the incentive for employers to reduce the number of disabled 
employees they have. That is why our support is conditional on starting from the right place i.e. 
extending from “disability confident”, not starting from the wrong place, copying and pasting 
from gender pay gap reporting. 

Question 3. Do you agree or disagree that ethnicity pay gap reporting should have the same 
geographical scope as gender pay gap reporting?  
Somewhat Agree 

Question 4. Do you agree or disagree that disability pay gap reporting should have the 
same geographical scope as gender pay gap reporting?  
Somewhat Agree 

The scope should be tied to the scope of the Equality Act 2010. 
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Question 5. Do you agree or disagree that employers should report the same 6 measures 
for ethnicity pay gap reporting as for gender pay gap reporting? 
Strongly Disagree 

Question 6. Do you agree or disagree that employers should report the same 6 measures 
for disability pay gap reporting as for gender pay gap reporting? 
Strongly Disagree 

Question 7. Do you agree or disagree that large employers should have to report on the 
ethnic breakdown of their workforce? 
Somewhat Agree 

Question 8. Do you agree or disagree that large employers should have to report on the 
breakdown of their workforce by disability status? 
Somewhat Agree 

Question 9. Do you agree or disagree that large employers should have to submit data on 
the percentage of employees who did not state their ethnicity? 
Strongly Agree 

Question 10. Do you agree or disagree that large employers should have to submit data on 
the percentage of employees who did not state their disability status? 
Strongly Agree 

Answers 5 & 6: 
The existing gender pay gap metrics can be broken down into six categories: Pay quarter 
breakdown by Ethnicity, Pay gap percentages x 2, percentage of employees receiving bonuses 
and bonus gap percentages x 2. We strongly disagree that employers should report on all six 
measures - only two are fit for purpose: Pay quarters and percentages of employees who are 
paid bonuses. We have split our explanations to Qs 7 & 8 into four distinct categories: 

Pay Quarter breakdown 
Pay quarter breakdowns are the only section of the existing regulations that actually provides 
meaningful insights that assist with the aim of understanding the differences in the 
representation of two or more groups throughout the pay range of an employer. In the case of 
ethnicity and disability, employers may often have a number of employees who do not share 
ethnicity/disability data or for whom no data has been collected. In this instance a minimum of 
one further group must be included in the pay quarter breakdown, which means an employer 
will have to submit data on a minimum of three groups: White, Ethnic Minority and Unknown 
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or Non-disabled, Disabled and Unknown (this is the extension to the Disability Confident 
scheme we proposed in Q2). 

Note: Pay quarter breakdowns cannot be limited to binary groups - they must reflect the 
richness of the underlying data (whilst maintaining statistical integrity and strict adherence to 
GDPR). 

Binary pay gap percentages 
Given the point above, the concept of binary pay gaps is now redundant as a binary 
comparison will always neglect a minimum of one further group. For example, suppose 20% 
of employees do not share their ethnicity; it could be the case that these 20% all sit in the upper 
pay quarter (the highest paid roles) - in that instance, instead of the upper pay quarter 
containing the top 25% of employees based on hourly pay with known ethnicities, we now 
have a situation where 4/5ths of the employees in the upper pay quarter have an unknown 
ethnicity. This means the mean and median hourly pay for white and ethnic minority employees 
will be pushed down because the highest paid employees are no longer included in the 
calculation of binary pay gaps. Depending on whether the unknown employees are 
disproportionately white or ethnic minority, the binary pay gap will be significantly distorted and 
even less meaningful than the existing gender pay gap percentage. 

If you still insist on employers reporting binary pay gaps for every pair of ethnic groups then the 
number of pay gap percentages that would need to be reported would grow exponentially (for 
example: Asian, Black, Mixed, Other, White & Unknown = 15 binary pay gap percentages!). 
Also, we would argue that attempts to restrict binary pay gap submissions to “white vs” another 
ethnicity only is racially discriminatory and could limit the understanding of the distribution of 
pay by ethnicity within an organisation. 

It is tempting to use the mean and median pay gap percentage to show "progress", but without 
proper statistical analysis in the form of confidence intervals, caveats and potentially weighting 
populations, an employer is potentially submitting highly inaccurate/inflammatory data. 
Aggregated percentages are unstable metrics which no professional statistician would 
recommend be published without the accompanying caveats and statistical adjustments. More 
importantly for this work, aggregated percentages simply do not go to the heart of the issue: 
representation. If you understand that the basis of pay gaps is the differences in representation 
and you further understand that you cannot pay cleaners, cooks, secretaries, teaching 
assistants, paralegals and security guards the same as accountants, chefs, managers, heads 
of department, lawyers and directors then you know that “closing a gap” is more about societal 
norms, education, access, hard work, luck and choice. Any mandated regulations should 
primarily seek to compel employers to fully understand who they are, who they wish to be, 
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what the normal flow of talent into their organisations looks like, how diverse people progress 
and if different groups leave or are promoted at different rates. This sounds complex, but it is 
actually simple if the starting point is basically demographic representation - i.e. counting actual 
people in different places across the organisation. The fundamentals of this are already 
contained within extant legislation under the pay quarter section. This approach which is no 
more complicated than aggregated pay gaps and immeasurably more meaningful and 
statistically accurate, will actually encourage employers to think rather than wax unstatistical, 
about their pleasure at an aggregated percentage dropping or disappointed at it rising. Instead 
of insight we largely see a spectrum of reporting from apathy to blind panic with those in 
between submitting a rambling array of disconnected thoughts. 

Binary bonus gap percentages 
If aggregated percentages are a poor measure for pay, then they are a complete disaster for 
bonuses. Why? Primarily down to the range of bonus payments in any given organisation. We 
have clients whose 12-months bonus payments range from £50-5,000,000. This creates major 
issues that should only be tackled by a statistician. Practically, bonus gap percentages can 
sawtooth up and down in an almost uncontrollable manner - impossible to understand. 

Notwithstanding the wide range of payments and the high frequency of change, they are also 
uncontrolled and entirely uncoupled from an employee’s salary/overall package insofar as the 
regulations ask for the total of bonuses paid over the preceding 12 months to the Snapshot 
Date. The easiest way to demonstrate this issue is to take two employees: Sarah (White) and 
Steve (Black) - their performance bonuses are based on their FTE. Sarah is FTE0.5 and 
received a £30,000 bonus while Steve is FTE1.0 and received a £50,000 bonus. According to 
the extant regulations, raw amounts are used and so we compare Steve’s £50,000 against 
Sarah’s £30,000 giving a bonus gap of 40% in favour of Steve or for every £1,000 that Steve 
received, Sarah only received £600. However, this is not the real-world case because in the 
real world, when bonuses that are FTE-linked are normalised, Steve received £50,000, but 
Sarah received £60,000, which now indicates that for every £1,000 that Steve received, Sarah 
actually received £1,200 (20% more). 

Percentage of employees receiving bonuses 
The regulations ask that four numbers are recorded - two for each of the binary categories. 
So, for women, you need the number of Relevant Female employees and the number of 
Relevant Female employees who received a bonus in the preceding 12 months to the Snapshot 
Date. Dividing the latter by the former gives you the percentage of Women who received a 
bonus - the same is done for Men. This is OK, but the percentages can be greatly affected by 
the turnover of people within the organisation. For instance, if you hire a large number of 
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Women after Christmas then they probably won’t have received an annual bonus by the time 
you calculate your yearly pay gap metrics. This disparity in the percentage of Women who 
received a bonus can indicate to the reader that it’s less likely for a Women to receive a bonus. 
This is not the case, it’s a case of timing. A third set of datapoints could be gathered - those 
eligible for a bonus in the previous 12 months to the Snapshot Date - this could counter the 
new joiners issue and give an easily calculated, evolved view of the bonuses paid. 

Answers 7 & 8: 
This would not need to be disclosed separately as long as the pay quarter breakdown is carried 
out using multiple groups rather than the existing binary groups (White vs Ethnic Minority or 
Disabled vs Non-disabled) because averages of each group can be calculated using the 
percentage per pay quarter. Notwithstanding the necessity to report overall representation, 
other issues occur if this data is reported. 

Benchmarking 
There will be a strong desire to use specific ethnic groupings so that the data can be 
benchmarked. Benchmarking should not be the goal of this legislation - employers cannot 
compare against one another because they have no way of knowing the construct of the 
comparator employers (imagine a London employer comparing themselves against one from 
Cornwall). The only comparison that makes sense is the employer comparing themselves with 
where they are now vs where they want to be in the future. Moreover, it is incorrect to assume 
that employers from varying locations such as Scotland and England would use the same 
classifications (Census classifications differ across Scotland, Northern Ireland, England and 
Wales). 

Perceived misuse of data 
In October 2016, the then Home Secretary, Amber Rudd, suggested that employers disclose 
the percentage of their employees who were not of British nationality. This resulted in a heated 
political debate with many interested parties opining the fact that this would create division, 
that it could be used for targeted redundancies and so on. We regularly field questions from 
employers and employees regarding the use and sensitivity surrounding the disclosure of this 
type of data. 

Inclusion 
The proposed regulations have not considered what this means from an inclusion perspective. 
We know that there is a tendency to try to set specific groups for easy categorisation and so 
that benchmarking can be performed, but this is pointless and detrimental as discussed above.  
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There are two fundamental ways to ensure that employees won’t share information with you: 

1. If they don’t trust you, they won’t share. 

2. If you ask them to tick a box and they don’t see themselves then it reinforces the fact that 
you don’t see them and they are much more likely to either leave the data blank or tick Prefer 
Not to Say.  

These regulations should not be about aggregation or benchmarking, they should be an 
opportunity for every employer to fully understand the talent who apply to, join, learn-evolve, 
are promoted and who leave year-on-year. What are the trends, are their systemic barriers 
preventing progression for specific groups of people, are specific people getting promoted 
faster than other groups? 

To reiterate, the only thing that any employer should compare is themselves over time and 
processes and policies that remove barriers and create better working environments for all 
talent. 

Answers 9 & 10: 
The fact that this question was asked is immensely worrying. The short answer is, if you don’t 
have data on 100% of your employees, how can you narrate your situation and make clear, 
evidenced-based decisions? Or to put it another way, if you have more than two groups, but 
only compare two groups then you are by definition NOT analysing your workforce, you are 
analysing an incomplete subsection of it.  

As we emphasised in Q2, 6 & 8, reporting should be for a minimum of 3 categories which are 
White, Ethnic Minority and Unknown (those who choose not to share their ethnicity or have not 
been asked) OR Disabled, Not Disabled and Unknown (those who choose not to share their 
status or have not been asked). A failure to do this can give a misleading picture of the employer 
and where specific employees are throughout the pay range. 

Mathematically, we just need to know the difference between relative and absolute positions. 
Imagine an employer with 40 White, 20 Ethnic and 40 employees of unknown ethnicity.  

Relative position 
We just measure the 60 White and Ethnic Minority employees, so each Pay quarter has 15 
employees. If the top quarter of paid employees consists of 10 White and 5 Ethnic Minority 
employees, then this is the perfect balance as per the overall balance (2:1 White to Ethnic 
Minority). Imagine that even though this is a perfect distribution, the 5 Ethnic Minority 
employees could all be the lowest paid in this group of 15 - we’ll use this hypothetical soon. 
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Absolute position 
However, this data ignores the 40 employees whose ethnicity is unknown - we need to 
measure them! So, we measure all 100 employees, and we now have 25 employees in each 
Pay Quarter (not 15). Now if 15 of the unknown employees are the highest paid in the 
organisation then the distribution of ethnicities in the top Pay Quarter is going to change! We 
said that the 5 Ethnic Minority employees in the top Pay Quarter all earned less than their White 
colleagues, so they now drop down from the top Pay Quarter to the one below because the 
top now consists of the 15 Unknown and 10 White employees. A very different message from 
the relative position! 

Question 11. Do you agree or disagree that employers should have to produce an action 
plan about what they are doing to improve workplace equality for ethnic minority 
employees? 
Strongly Disagree 

Our fundamental disagreement is due to the fact that two key terms have not been defined. 
These are: Action Plan and Workplace Equality. Moreover, what is the goal for an employer? Is 
it for employers to publish action plans or is it for them to take action to address workplace 
inequalities? The mere production of an action plan does not necessarily mean that an 
employer is capable of addressing identified issues. So, to answer the original question, more 
information is required. 

Action Plans 
What is an action plan? How will the regulator identify those who have/have not published 
action plans and is it possible for the regulator to track if action plans have been implemented, 
and over what timescale? Will the regulator report employers who use illegal ‘positive 
discrimination’ to achieve the targets set in their action plan? 

Workplace Equality 
I suspect this is where we can see a lack of understanding and the constant confusion between 
equal pay and representational differences (or pay gaps). The inference in this question 
suggests that equality is achieved within and is the complete responsibility of every employer. 
Disparities can often be traced back well before employees enter the workplace - where you 
are born, who you’re born to, your friends, your intelligence, abilities, drive, education, 
expectations, luck and choice all play their part in determining what role you arrive at any given 
employer with. That is not to say that disparities may not arise after the fact, in areas such as 
promotions, pay awards and opportunities, but while the focus remains on factors out with an 
employer’s control, these specific disparities get lost in the noise. 
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The State should not compel an employer to be anything other than lawful. Mandating action 
plans to falsely and in all probability, temporarily “close a gap”, “make a percentage smaller”, 
or other such falsehoods, increases the risk that employers will use positive discrimination to 
affect rapid change. This is because representational gaps are rarely due to paying people 
unfairly, they are about the differences in the roles performed by different groups of people 
across different sectors/geographies. If people are performing fundamentally different roles at 
different levels, then who is to say that any given employer is to blame for this? 

Surely, this is more societal - take the often-cited statistic that the pay gap between White Men 
and Bangladeshi women is nearly 30%. This is often used to highlight the “entrenched 
inequality” between White and Ethnic Minority employees, but on further reading there is a lot 
more to this than the information that is normally given. 

In 2021, 51% of Pakistani and Bangladeshi women were economically inactive, compared to 
20% of men of the same ethnicities. In 2011, 67% of employed Bangladeshi women were in 
low-skilled jobs, the highest proportion among all ethnic groups. Barriers to employment 
include cultural and religious expectations as well as childcare affordability and language 
proficiency. These are largely factors outside of the control that the average employer can hope 
to exert. Society should understand what Bangladeshi women face, what they want and if 
things need help to change. 

This should not be about mandating action plans, it should be about mandating that every 
employer fully understand the flow of talent into, up through and out of their organisations.  

Finally, and most importantly, notwithstanding the information above, you would be asking 
employers to use a barely fit for purpose methodology to make fundamental action plans about 
their businesses! Given the fact that ~15% of UK PLCs are submitting mathematically 
impossible numbers, ~45% are currently non-compliant with GPGR Regulations, and given the 
inaccurate data created by salary sacrifice and bonuses within the pay period - do you really 
want employers creating action plans from these insights? That would at best be negligent. 
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Question 12. Do you agree or disagree that employers should have to produce an action 
plan about what they are doing to improve workplace equality for disabled employees? 

Strongly Disagree 

We strongly disagree for the same reason as for ethnicity. 

The most important requirement is for employers to define equality as it makes sense for them. 
They should then report on the progress they’ve made towards their definition of workplace 
equality. 

Question 13. Do you agree or disagree that public bodies should also have to report on pay 
differences between ethnic groups by grade and/or salary bands? 
Somewhat Agree 

Question 14. Do you agree or disagree that public bodies should also have to report on 
recruitment, retention and progression by ethnicity? 
Somewhat Agree 

Question 15. If public bodies have to report on recruitment, retention and progression by 
ethnicity, what data do you think they should have to report? 
This is a good idea; however, strict adherence should be made to GDPR in that individuals 
must not be personally identified. Also, this would be a good suggestion for UK PLCs/Third 
sector organisations. In the first instance, it might convince some to put a proper grade 
structure in place (you would be surprised at some of the organisations that don’t currently 
have this granularity). 

If there was a word of warning for the implementation of this requirement it would be that some 
might confuse these insights with Equal Pay. 

For clarity, we do not think that this data should be made public, due to GDPR concerns. 
However, it could be very beneficial for any employer (including PLC/third sector) to analyse 
and discuss this internally. Given that, the most important aspect of this analysis would be the 
definition of the bounds of each stage. 

Recruitment 
It would be misleading to know the proportions of different ethnicities applying for roles without 
considering the disparities between those applying and those meeting the basic qualifications 
for the role. While the former might give insight to the ‘reach’ the recruitment made, only the 
latter is valid data to take forward and measure viable candidates against those successfully 
hired. 
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Progression 
Again, thought needs to be given to the definition and detail surrounding progression. 
Progression is somewhat a factor of the role performed. For instance, a trainee accountant 
COULD be the CE of the Audit Office eventually, whereas a cleaner could only reasonably 
expect to be a shift supervisor unless they retrained. These role disparities could exacerbate 
differences and could be unhelpful unless more thought was applied. While scope for 
development and progression is dependent on role, skillset, organisational structure or needs, 
businesses should, at minimum, implement fair, unbiased and inclusive processes, to the 
extent they are required, and applied in relation to key identified competencies and role criteria. 
Progression data should be examined and assessed in accordance with, and in fair proportion 
to, a relative career development framework, where it exists. Transparency around set 
competencies (with defined salary structure - whether that’s disclosed or otherwise) should 
drive and indicate clearly to your employees and candidates how salaries and salary rises are 
awarded. 

Retention 
This is the trickiest given the evolving attitudes of younger talent in the workforce and the 
developing trends of a modern workforce. It seems to be more common for younger 
employees to move around not only their sector, but the economy as a whole - in fact an 
increasing number seem to exit the job market, do something else and then rejoin at a later 
stage. The path from entry level to leadership is not linear and the competition for talent in many 
growing sectors opens more opportunities to move more frequently between organisations. 
This noise would not be conducive to coherent employment data. 
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Question 16. Do you agree or disagree that public bodies should have to report on pay 
differences between disabled and non-disabled employees, by grade and/or salary bands? 
Neither Agree Nor Disagree 

Question 17. Do you agree or disagree that public bodies should have to report on 
recruitment, retention and progression by disability? 
Somewhat Agree 

Question 18. If public bodies have to report on recruitment, retention and progression by 
disability, what data do you think they should have to report?  
Aside from the factors discussed in Q15, we have no further suggestions.  

Additional requirements for public bodies 
A framework may be possible in the future, but if an incomplete one is implemented at the 
beginning, Public Sector will follow diligently and rarely think outside the box, missing insights 
and opportunities to evolve. 

Question 19. Do you agree or disagree that ethnicity pay gap reporting should have the 
same reporting dates as gender pay gap reporting? 
Strongly Agree 

Question 20. Do you agree or disagree that disability pay gap reporting should have the 
same reporting dates as gender pay gap reporting? 

Strongly Agree 

Question 21. Do you agree or disagree that ethnicity pay gap data should be reported online 
in a similar way to the gender pay gap service? 
Strongly Disagree 

Question 22. Do you agree or disagree that disability pay gap data should be reported 
online in a similar way to the gender pay gap service? 
Strongly Disagree 

Reporting dates 
The only way this will work for business is if they calculate the Adjusted Hourly Rate for every 
employee and then use different protected characteristic lenses to measure gender, ethnicity 
and disability through. 

The only additional comment would be to reduce the time required to submit the report by. 
About 20% of UK PLCs have got themselves into a confusing game of calling their reports by 
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the year they publish them rather than the year to which they relate - or more accurately, the 
Snapshot Date. This confuses the reader and the employers, and we regularly see employers 
uploading the same report to two years on the GEO website. 

The solution would be to give all employers up to the end of the year in which the Snapshot 
Date falls, so for this year’s Snapshot Dates of 31 March and 5 April, it would be a deadline of 
31 December 2025. There is also a clear logic to this which would actually recommend an 
even shorter time frame: If the analysis informs progress or the lack of regarding initiatives or 
changes to recruitment, progression and retention then carrying out this analysis in the last 
three months to the deadline negates the potential changes to processes that could have been 
already implemented before the next Snapshot Date - i.e. it delays progress or at the very least, 
awareness. 

Online reporting service 
The Gender Pay Gap Reporting Service is broken and currently unfit for use. This statement is 
based on seven (7) years of evidence and regular use/observation of the GPGR Service by 
ourselves and our client base. Failures can be broken into two categories: 

Lack of mathematical error capture 
It is a fact that c10% of employers have submitted data that violates mathematics. The most 
prevalent error is where the median pay gap percentage indicates the middle woman earns 
more or less than the middle man, but the pay quarter data suggests the exact opposite. This 
is usually due to data being entered incorrectly and something that could easily be highlighted 
with an algorithm. 

The second mathematical error is in the section that records the percentages of employees 
who received bonuses. The portal currently goes against the laws of mathematics in suggesting 
a real number must be entered when only one gender received bonuses. If only men received 
bonuses, then the bonus pay gap percentage is neither 0% nor 100% - it is null! If it’s women 
only receiving bonuses then the equation results in an error, so again, it's neither 0% nor 100% 
- it’s an error! Being aware of basic mathematical rules would have prevented the EHRC from 
sending out letters to a number of employers in 2024 where it suggested that errors had been 
made in their data submissions - they hadn’t, the employers had just selected the least wrong 
option on the portal. 

UI-UX issues 
The entire submission process needs user researchers to assess its current state and an 
appropriately qualified team to redesign, test and assure it. There isn’t enough space to submit 
a full report here, but many of the issues lead to the majority of existing compliance errors that 
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employers are making - and this is currently just gathering gender data. For example, it may 
seem obvious to the design team that the section that asks for the details of the Senior 
Reporting Officer (who must be a director or equivalent) is fit for purpose. However, over 3,500 
employers made non-compliant submissions for failing to provide the correct SRO in 2024. 
Job titles such as email addresses, accountant, manager, assistant, payroll specialist, admin 
assistant, admin, “.”. It should be obvious that many of these people thought they were being 
asked for their own details, not those of the CEO, People Director, Managing Partner or 
Chairperson. 

Question 23. Do you agree or disagree that ethnicity pay gap reporting should have the 
same enforcement policy as gender pay gap reporting? 
Strongly Disagree 

Question 24. Do you agree or disagree that disability pay gap reporting should have the 
same enforcement policy as gender pay gap reporting? 
Strongly Disagree 

Currently, there is no viable enforcement policy. Many organisations simply do not care that 
they are submitting non-compliant information.  

As for the enforcement, in 2023 we had discussions with the EHRC and submitted a proposal 
to fundamentally enhance their ability to enforce the regulations against the large number of 
employers who were non-compliant. We showed them the mathematical failures and how 
widespread the administrative non-compliance issues were. We outlined a plan to upskill their 
staff and introduce an automated system to capture many of the administrative errors. Our 
proposal was rejected. One year later a client of ours received the advisory letter highlighted in 
the previous section - we engaged, explained basic maths and the advisory was withdrawn. 

Enforcement cannot begin until the reporting service has been redesigned and tested. 
Employers deserve every opportunity to get this right so that if they fail to do so, it says more 
about them than the currently broken submission system. 

 

  



Consultation Response: Mandatory Ethnicity and Disability Pay Gap Reporting    18 

 

Spktral Limited incorporated in England and Wales with company number 12194589. 
Registered office: 20-22 Wenlock Road, London, N1 7GU. Telephone: 0131 610 0360. 

Question 25. Do you agree or disagree that large employers should collect ethnicity data 
using the GSS harmonised standards for ethnicity? 
Strongly Disagree 

Harmony suggests a desire to benchmark, but this is a fallacy due to the added complications 
introduced by geography and sectors. It can also be detrimental to inclusion in that the 
harmonised standards may not allow every individual to see themselves in the tick box list. 
Research suggests that if someone cannot see themselves, they are less likely to share who 
they are. The corollary of this is the suggestion to present some categories but ultimately have 
a free text box to ask employees who they are. This does place more of a burden on the person 
analysing the data, but it is better for inclusion. 

The only caveat to this is that there must be very clear guidance on why the data is being 
requested, what it is going to be used for, how someone can remove their consent and an 
explanation that they may not see themselves in the data if they are one of a very small number 
of employees with a specific ethnicity that would personally identify them if their granular data 
was shared. This caveat would explain how they may be aggregated with another group or 
indeed that all granular groups are aggregated together for the purposes of reporting, but that 
analysis is done at granular level. 
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Question 26. Do you agree or disagree that all large employers should report ethnicity pay 
gap measures using one of the binary classifications as a minimum? 
Somewhat Agree 

Question 27. Do you agree or disagree that there should be at least 10 employees in each 
ethnic group being reported on? This would avoid disclosing information about individual 
employees. 

Strongly Disagree 

Question 28. Do you agree or disagree that employers should use the ONS guidance on 
ethnicity data to aggregate ethnic groups? This would help protect their employees’ 
confidentiality. 
Neither Agree Nor Disagree 

Binary classifications 
As previously explained, the likelihood of a binary classification for anything other than sex is 
highly unlikely. As a minimum most employers will have employees who either prefer not to 
disclose information or for whom information is unavailable. 

Minimum group size 
Statistically this is way too low. For robust reporting a minimum of 50 employees should be 
used by unqualified personnel analysing this data. The ONS use a minimum that fits the type 
of analysis and data, this can be as low as mid-twenties, and they are statisticians who also 
apply statistical methodologies (confidence intervals, weighting) when analysing/sharing this 
data. 

Aggregation of ethnicity data 
Data must be aggregated if a person could be personally identified. A framework is fine, but 
employers must have the latitude to step away from it if it makes sense for their data. Just as 
inclusion is damaged by not allowing employees to see themselves, aggregation can be 
meaningless without local context. 
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Question 29. Is there anything else you want to tell us about ethnicity pay gap reporting? 
Pay gap reporting needs to be reframed. This needs to become a process during which 
employers begin to fundamentally understand the diverse people who create value and/or 
wealth in their organisations. The process should allow employers to understand how their 
talent join, progress and leave their organisations and if there are any systemic, geographical 
or human barriers preventing different types of people moving at the pace of the majority, or if 
it is mainly driven by societal norms that are largely out of the sphere of influence of a typical 
employer. This reframing would negate much of the conflation with equal pay and once and 
for all allow the general public, stakeholders, customers and employees to understand that 
‘pay gaps’ is really role gaps and that they mainly show the differences in the roles performed 
within an organisation and that employers can inherit issues or require the exacerbation of 
existing disparities to meet fundamental business needs. 

We have worked with many employers, global and local, large and small, cutthroat and B-
Corp. The biggest common theme has always been the lack of understanding of what this type 
of analysis does and does not show. The vast majority have responded to our calls to slowly 
change their messaging, but it is difficult when large, respected public bodies, activist 
organisations and other leading figures cannot properly articulate what this is about from an 
evidenced, statistical and societal point of view. It’s all about aggregated percentages not 
reducing, progress being too slow (as if the progress of an artificially engineered aggregated 
percentage could be sped up without understanding the data underneath it) and blindly 
lumping vastly different groups of people together and screaming unfair! Yes, statistically there 
will be a small number of employers who have equal pay issues, or who value the people who 
look like them more than those that are different, but nearly all of the proposed measures and 
90% of the rhetoric will not change that. 

However, carefully thought out, statistically reliable methodologies - coupled with proper 
education, support and enforcement could make it far easier to separate those that are willing 
to evolve from those who crave the current incoherent noise that comes from sub-optimal 
sources. 
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Question 30. Do you agree or disagree with using the ‘binary’ approach (comparing the pay 
of disabled and non-disabled employees) to report disability pay gap data? 
Somewhat Disagree 

Question 31. Do you have any feedback on our proposal to use the Equality Act 2010 
definition of ‘disability’ for pay gap reporting? 
We support this proposal. It is true most classically disabled people have a view of their identity 
that does not include everyone that comes under the Equality Act 2010 (EA10) definition. For 
example, someone who is diagnosed with cancer which takes at least 2 years to recover from 
would almost certainly come under this definition. However, neither a disabled person nor the 
cancer patient would call this scenario disability. 

But from an employment point of view, the duty of care an employer has to their employee is 
the same whether they are recovering from cancer or are registered blind. Both will need 
reasonable adjustments, but the nature of the adjustments will differ. This leads onto the issue 
of how to classify disability and we have a suggestion which we make in Q33. 

Question 32. Do you agree or disagree that there should be at least 10 employees in each 
group being compared (for example, disabled and non-disabled employees)? This would 
avoid disclosing information about individual employees. 
Somewhat Disagree 

Binary classifications 
Again, we absolutely oppose binary reporting of pay gaps. Firstly, it cannot be binary. There 
must be a minimum of three categories, disabled, not disabled and unknown (either because 
they do not share or haven’t been asked). 

The second is that the pay gap statistic is a statistical lie for disability. The only measures to be 
brought over from GPGR should be the pay quarter breakdown by the three categories and 
the percentage receiving bonuses. Please see Q5 & 6: Binary pay gap percentages for why 
pay gap statistics must not be used for disability. It may encourage employers to avoid 
employing disabled people. 
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Minimum group size 
The minimum for any reported category should be 50 employees not 10. A threshold of 10 
would be utterly irresponsible from a statistical perspective. The government must take 
professional advice from fully qualified statisticians on this point. 

The Office of National Statistics produces estimates of the UK’s ethnicity and disability pay 
gaps. These are statistics compiled by qualified statisticians who are overseen by the UK 
Statistics Authority. In their publications, they emphasise that any pay gap where one category 
has 25 or fewer people is unreliable and cannot be used or interpreted. 

Few employers have professional statisticians on their payroll and almost none work in HR who 
bear the greatest burden of pay gap reporting. Why on earth would you expect an HR person 
with no statistical education to be capable of drawing conclusions from a sample size of 10 
when the ONS, full of professional statisticians, would not consider reporting a sample with 
less than c25.  

In 2019, the Royal Statistical Society, cognisant of this mismatch in statistical expertise 
recommended any gender pay gap published by an employer where a category had fewer 
than 100 people should be flagged as unreliable. 

We recognise this is a high hurdle to clear for reporting of majority/minority characteristics such 
as ethnicity and disability. That is why we think the threshold could be lowered to 50 on public 
interest grounds but there is absolutely no justification on statistical grounds for going lower. It 
would be utterly irresponsible. 

Note: Our view here does not prevent employers from analysing categories with less than 50 
people. They should be doing this and learning what lessons they can. It is the public reporting 
of unreasonably small categories that we strongly oppose. 

Question 33. Is there anything else you want to tell us about disability pay gap reporting? 
Unlike ethnicity, there are no commonly used or agreed categories for classifying disability.  As 
noted in Q30 & Q31, there is a mismatch between the very broad definition used in the EA10 
which we do support and the identities held by those who regard themselves as disabled. As 
noted earlier, a cancer patient with a long recovery period would be regarded as disabled under 
the EA10 definition but neither they or disabled people would regard them as disabled. 

We stated it is a fact that the employer’s duty of care is the same in this scenario and the 
reason for using this definition. But it also means any further categorisation should be grounded 
in what helps the employer to do better when it comes to furthering equality in the workplace. 
Since employers need to make Reasonable Adjustments - we propose the categorisation 
should be based around the type of adjustments employees might want. 
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Our proposal is as follows. When employers ask employees if they regard themselves as 
disabled in line with the EA10 definition, if the employee answers yes, the employer should ask 
follow-up questions about the type of adjustments they need. 

Whilst employers could choose to ask detailed questions, we propose employers ask 
employees to choose from the following top line options: 

1. None 

2. Structural Adjustments - these would be changes to the structure and environment of the 
workplace such as stairs, lifts, lighting, ramps, noise and layout. The point is these are 
things that employers have a general duty to get right but if they find this is the most 
commonly requested adjustment by their disabled employees, then it allows them to 
prioritise these adjustments. 

3. Technology support - these involve using technology such as IT, phones and other 
assistive technology to make a difference e.g. large print screens, specialised software, 
remote working support. This would also include medical technology such as EpiPens, 
blood pressure monitors and specific medications. Again, employees flagging this would 
tell their employer something that is different from structural adjustments. 

4. Personal assistance - these involve assistance provided by another person e.g. sign 
language interpreter, typists, communicator guides, nurses, therapists, etc. 

The point about this approach is that it is much easier for employers to figure out what to focus 
on to improve the lived experiences for employees with disabilities. 
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